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By SPEED POST

d{ alfa qa Wit@aITMe whIg GNvq war } at qT qu wBwbvf&qqTf®lfa;ft8
qaw wwwq 31f€@T{tqt&nfta aqaxiftWr31T8qq vw vvv©ar},atiTfhq+ aIT&
#RF©dv©aF el

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WFm VT©R vr !q+t&Pr &rraqq:-

Revision application to Government of India:

(D Mr WITHq@ afbfhRr, 1994 dt Erm weaHt+qaTV w wat '&©ft gVM wt1
$t3q-qBrbvqqw®b dM uMm aTaqq adhuf2n, vna w?vH, -f8=qxr©q, irq@
fB+ml q2fFTifqa, qtq+dhl vw, UsR=Of, q{flHr: lrooo r @t#tqTqt qf@ ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of
Section-35 ibid : -

(6) qfBq©$ttTfq#wraqqqWtVTfq@H©Tq+fbdtwrrEqaq@naT+qqfhdt
wwrH+Fi}wwwqvm8qTagFwf q, qm twwrHq'Wnqqe©§Mt@Tm+
qqfbMt Mm$dma#tMa&dmg{dl

In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
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( a) Wa&qTBfbdrTyqUanqfhItfRanewqqmbfBfh®Tq,WhTq!@qaqm
WWIHq©#ft8z+qfiHqqtqHd#qT®fiMu?q9&qMlffa,iiI -

1
/a

In case of rebate of duty of excise on go.ods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory oqtside India.

1;

1;

i!

II

Fr) qfiq@@TTTanf@fIntwa&qT®(#mm'Fn@t)f+&fhawrwa§tt

In case of goods exported ,outside India export to Nepal or Bhutan, without
payment of duty.

p) 'ifhIwrH_$twTqqWbVmq$fMlqtBldt+f8aqq#tq{j'Rte.aT&
at q©wuqdfhm&:aTfBV ww,Wftm&nUqTfkaqf+wwqv©qfivqfWqFi 2)
1998 Ul{T l09 TRltqWf@ w§tl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

t
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(2) b#hiwaq@(wta)fhwdt,2001 bf#tq9bGiwfefBfqfaEwq€@rTF-8f
dgfhifg,if&awhbgfR wim 9f&afbf©€dtqqa&qtw©-aT& W witu windt
ztatqfhif&vrq3ftle aTBafhrWaqf8{1 ar& urq mTr { vr Ewqftd bMI mtr
354$f%qffta=$t & Tms huw& viv ftw-6 men#I ufa qt 614 difhl

i

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed pnder Section 35-EE of CEA, 1944, under Major Head of Account.
I
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(3) RfhFiaT8H#wqqd€@?©qt©m©waqal+©q§tatwr+200/-=flu
u'Tandqlqei{qdf€awvqq©-©r©+®la§tatrooo/- dt =MyTTaFt$tqwl

The revision application shall be accompanied by a fee of Rs.200/- where the
mnount involved is Rupees One 'Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

qjtqTBIN, &fRI a3rTqqq@qd8a@twftdkjRmr©wr&VfR wIt@-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

t

i

i

(1) &Ma,qTrrq!©qfBfM, 1944 dt- wa 35-dtn5-1 bMa-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3q,tBi®dqRaqq©aTqassH b&magIM, witat$qTqaqgk3xFR, mr
MqRF HeaRN 3MMqF®Twl (fh€qdtqfM diM=ftfB©T, WqaMq q2“ xml,
VgqTdt Inl \win, RTtRTFR, GmMTa-380004 1

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
((.-B/STAT) at 2'ldfloor1 Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadnrplicate in form
EA_3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
nccomoanied against (one which at least should be accompanied bY a fee of

Rs.1l000/_1 Rs.52000/- and Rs.10,000/- where amount of duty / penaltY / demand /
refund is upto 5 Lac'1 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bulk draft in favour of Asstt. Registar of a branch of anY nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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(3) Rfa BT 3Raa gw{ 1lg aTjqjt@f'hM;#T-;iHtg€MqgGitqHbfWdtW@TUTmR
ht®d8Tt fam ma tITfhqW aq &§ta€vqttbfh©qft wf+@Ibf@ qqfRlfa
&laT,fjy dtqIRd>quI $tv©wftaq&#bvt©n@tv@wTMMvrer? I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ’ @qrwq@ afbfhm r970 WIIjqtfbadt aIM -1 bdwfafBqff\af$vqBw3m
ada qr ®aTaq qwfRifR thhq UTfb@Tft aT maw q8 gaV dt in vfhn v 6.50 q8 vr
mgr@qmf2@?@a6tnqTfN I

:1 One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

i
I
i

(5) qq eik€dfb6wraf@tfhiwr mga&f+ddt Gill 'it wig aT%f§afbaqral tIjt
dhTqlm, Wi3nraq@qd€qi@ wftdh=mf©vwl (wW fhiq, 1982 qfqfBa il
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dkTTq!@, mr WrIRTq@vd8q@?WmqRTTf8VUI (fM)qbvf8wftat#
TtTtd qqMRT (D,m,nd) Hds (P,n,Ity) @T 10% qfqq@qT aRwf}l§THtfb, afb@aq
Id SPIT 10 Mag WIV iI (Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

i Ml GBTTqq@Feh8qT®lbeiNfa, qTfha§bTT VM1 dt gRT (Duty Demanded) I

(25) ®v(Secti,n) lIDba6dfqUff\atTf+
(26) fhaq©a©qae#fBe#trTftn
(27) '+iiz#ftafhM&f#m6&=6dbrnfiTt

gBIdam 'dfBa wt@ $ %81faq$tqaqT8pwfta'afa©@q&f8Vqgqdqn
RqTqq el

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

i

Under Central Excise and Service Tax, “Duty demanded” shall include:

(mw) amount determined under Section 11 D;
(mai) amount of erroneous Cenvat Credit taken;
(wwii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) qu aTta b vfR a$ita VTfB©WI + w&r adE@ a'ms@q@gfBqTfa6§t atfhr
f$v TTVB@ bIO% TTamq! Gilt aff&qa@gfBqTfia§laq wsb 10% u=mg=n#tqT
ma I

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,

or pendty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Dishman Carbogen Amcis Ltd.,(earlier knQwn as

Dishman Pharmaceuticals & Chemicals Ltd.(100% EOU)S. No 47/1, Village:Lodariyal, TaI:

Sanand, Dist: Ahmedabad-382220, (hereinafter referred to as “the appellant”) against Order-in-

Original No. 48/AC/Refund/22-23 dated 23.02.2023 (hereinafter referred to as “the impugned

order”) passed by the Assistant Commissioner, Central GST, Division IV, Ahmedabad NoITh

(hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the ca'se are that the appellant were holding STC Reg. No.

AAACD4164DST001 during pre-GST regime and now holding GSTN 24AADCC1254EIZ9. They

filed refund of Rs. 1,42,165/-, on the ground that they had paid the amount vide GAR-7 Challan No

560 dated 06.03.2012 as pre-deposit for filing an appeal before Hon’bIc CESTAT. The amount was

being paid against service tax demand of Rs.1,04,895/- along with interest when the matter was

pending before the Commr(Appeals) for disposal. Ultimately the matter was decided in favour of

the appellant vide CESTAT, Ahmedabad Final Order No A/12243/2022 dated 22.12.2022.

On the basis of above, the appellant filed refund claim of Rs. 1,42,165/- along with interest .

2.2 The appellant was sanctioned refund of Rs.1,42,165/- deposited by them and the interest

on the 'same was denied on the ground that the deposit was made prior to amendment provision

of Section 35FF of the Central Excise' Act,1944 and interest is not payable when the refund is

sanctioned within three months.

3. ' Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

' The appellant submitted that the authorized person of the appellant belongs to kerala and

was on visit to his native place, therefore the appeal got delayed. They requested to

condone their delay.

The appellant submitted that they have paid Rs. 1,42,165/- against their confirmed

demand of service tax Bs. 1,04,895/- along with inte{e§t Rs. 37,270/-.Subsequently, they

filed appeal before Commr.(Appeal) and the same was rejecTed. Finally the Hon’ble

CESTAT, Ahmedabad vide Final Order No A/12243/2022 dated 22.12.2022 decided the

matter in favour of the appellant and dropped the demand. On this ground, they filed

'refund claim of Rs. 1,42,165/- along .with interest but the interest was not sanctioned by

the adjudicating authgrity for which they weBpJjgible'in terms of para 26 of the CBEC

Circblar no 1053/2/201 7-CX dated 19(’}(WMv@ tbd im;ugned order is not

e

legal.
i



F.No. GAPPL/COM/CEXP/262/2023-Appeal

i
B

i • The appellant submitted that they are eligible for interest on the pre'deposit amount right .-

from the date of payment till date of refund. They stated that it is settled law that once the

assessee is eligible for refund of pre-deposit, then for the period of delay, is also eligible

for interest @ 6%.

• The appellant palced reliance on the following case laws- wherein it is held that the

interest shall be payable after three month from the date of filing of the refund claim:I

I
I

I

1

i

l

[

(i) M/s. Ranbaxy Laboratory Ltd. - 2011 (273) ELT 3 (S.C.)

(ii) (2) iVlanish Pharmo Plast Pvt. Ltd. - 2020 (3,74) ELT 145 (S.C.)

(iii) (3) Harmdard (WAQF) Laboratories- 20 13 (333) ELT 193 (S.C,)

(iv) (4) Tata Chemicals Ltd. - 2016 (334) ELT A53 (Gui.)

e The appellant requested to allow their appeal.

4. Personal hearing in the case was held on 06.02.2024. Shri R Subramanya, Advocate,

appeared online for personal hearing on _behalf of the appellant. He reiterated the contents of the

written submission and requested to allow the appeal.

5. On going through the appeal memorandum,' it is noticed that the impugned order was

issued on 23.02.2023 and delivered on dated 28.02.2023 to appellant. The present appeal, in

terms of Section 85 of the Finance Act, 1994 was filed on -01.05.2023, i.e. after a delay of 03

days from the last date of filing of appeal. The appellant have along with appeal memorandum

also filed an Application seeking condonation of delay stating that the authorized person was not

available due to his visit to native place Kerala and thereby was a delay of 03 days in filing

appeal which was required to be filed on or before 28.04.2023.

!

i

6. Before taking up the issue on merits, I proceed to decide the Application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within a period of 2 months from the date of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3 A) of Section 85 of the

Finance Act, 1994-, the Commissioner (Appeals) is empowered to condone the delay or to allow

th, Bling of an appeal wiLhin a further period of one month the'reafter if, he is satisfied that the

appellant was prevented by sufficient cause from presenting the appeal within the period of two

months. Considering the cause of delay given in application as genuine, I condone the delay of

03 days and take up the appeal for decisIon on merits.

E

I

7. 1 have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal iVlemorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned ordMpW.Egjudicding authority, denying the

({}:)ill;}}
\\n.a# P..'I
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I
L•

interest on the amount Rs. 1,42,165/- which was paid against their confirmed demand of service

tax Rs. 1,04,895/- along with interest Rs. 37,270/-, in the facts and circumstance of the case, is

legal and proper or otherwise.

8. AS per submission before me, it is observed that the appellant filed a refund claim of Rs.

1,42,165/- . This was paid at the time of proceeding before Commr.(Appeals) against their whole

confirmed demand of service tax Rs. 1,04,895/- along with interest Rs. 37,270/- on dated

06.03.2012. However, the Commr.(Appeals) rejected the appeal.Further,the appellant preferred

appeal before CESTAT, Ahmedabad wherein they also prayed for waiver of pre-deposit on the

ground that they have already paid the entire demand along with interest.

t

1

I

8.1 1 find that appellant was required to make pre-deposit @7.5% of total duty in terms of

Section 35F(i) and @10% of total duty in terms of Section 35F(iii) only. However the appellant

has paid thd whole of the demand along with the interest. It appears that the appellant himself

was not sure about their service tax liability. In view of the above the whole amount can’t

considered as pre-deposit as per Section 35F.

iit
! 1

8.2 Further, even if it is considered as deposited under Section 35F, the same is paid on

dated 06.03.2012 and interest on the same is governed under Section 35FF. As per 35FF, the

interest on the amount deposited under section 35F prior to 06.08.2014, will be given after the

expiry of three months from the date of the order of the appellate authority, till the date of refund

of such amount. In the instant case, the appellant has been granted the refund on dated

23.02.2023 against the CESTAT order dated 22.12.2022 which is well before the' expiry of three

month.

8.3 FuITher, as contended that the appellant is eligible for refund of pre-deposit as per Para

No 26 of the CBEC Circular no 1053/2/2017-CX dated 10.03.2017, it is seen that the above para

covers the refund of pre-deposits only and the entire amount paid on dated 06.03.2012 can’t be

considered as pre-deposit.

;

I
8.4 The appellant himself in their “Statement of Facts and Grounds of Appeal” in Para No

6.6 &7.0 placed reliance on various case laws wherein it is held that interest shall be payable

aner three months from date of filing refund claim/application. The adjudicating authority in the

instant case had also the same view while denying the interest to the appellant. As the refund

claim was filed with the depaltment on 09.02.2023 and the same was sanctioned \'ide order dated

23.02.2023(within the period of 1 5 days).

I

!

: i
9. In view of the above, I am of the considered view that the refund is sanctioned within

time by the adjudicating authority and tJ

not eligible for any interest

>ontentions are self-contrary and they are
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'i ! i
t 10. In view of above, I up hold the impugned order passed by the adjudicating authority and

reject the appeal frIed by the appellant.

11. wft©qat€rnqdqtq{wftq6TfhmT@KIMTft#+fQwqTaT{ 1
The appeal aled by the appellant stands disposed of in above terms.

1I WW (aT#htF)

Date : Al. O-)._ . :L’j-Attested

Xy/
Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabad
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By RP AD / SPEED POST

M/s. Dishmall Carbogen Amcis Ltd.,

Dist: Ahmedabad-382220

To,

(earlier known as Dishman Pharmaceuticals & Chemicals Ltd.),
S. No 47/1-, Village:Lodariyal, TaI: Sanand,

The Assistant Commissioner,
CGST, Division-IV,
Ahmedabad North

Respondent

t
3

I

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division IV, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
5) Guard File

ZJnA nIe
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