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Arising out of Order-In-Original No. 48/AC/REFUND/2022-23/AM dated
(S |93.2.2023 passed by The Assistant Commissioner, CGST Division-IV,
)
Ahmedabad North
Dishman Carbogen Amcis Ltd.
3qdicreal T I SIR Ul / (earlier known as M/s. Dishman Pharmaceuticals
(@) | Name and Address of the |8 Chemicals Ltd.) S. No. 47/1, Village:
Appellant Lodariyaling
Tal: Sanand, Dist: Ahmedabad - 382220
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way. ’

YRA WHR BT TG TdE:-
Revision application to Government of India:

M) PTG Y SAMTH, 1994 BI YRT Sfeld +ie FaTg T¢ HEA! & 9R H aied 4R
P FU-YRT & TYH R & SfeRTd TRIET e i Wik, HRd WeR, [ Hared, g
fayr, =l d@io, Sias €l yaq, d9e |9, 7% [ 110001 &1 31 & 2w :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of
Section-~35 ibid : -

@) IR T & g & aHe d e T g1eR O 3 5w HUSFIR a1 o SR | a7 foredt
HUSMR ¥ g HUSTIR # ATe o o g8 Anf #, a1 fefht HuemR o1 yusR # =1 98 el eam
7 77 3l HUSTIR & 8Y 91 Bt Uik & SR g8 o

In case of any loss of goods where the loss occur in transit from a factory to a

 warchouse or to another factory or from one warehouse to another during the course

of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M 9 Feob BT YIAF T 1 URA & a16R (uret a1 e &) FHafa e o A gl

In case of goods exported outside India export to Nepal or Bhutan, without

" payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) g IIG Yeob (3die) e, 2001 & W 9 & siavid AREY o G 3e-8 |
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Majof Head of Account.

(@) RRISH smaeT & w1y S5l o IPH e ORG F0Y U1 SY A Bl TG 200/~ B
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One-Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac. :

T Yoo, Piia SeTe e Td |dT X AU e or & ufd srdter:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) PR IaeT b AT, 1944 ST YRT 35-81/35-8 & 3feic:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SERiIAd UReEE § ST SHR & SRl B (i, Sidiel & HHe § A e, g
I e T4 Ve srdfieia rtiiswor (Ree) ot uftm a=la fifder, sreramse | 2 #,

TG Y, RRAT, FIRERANR, gHeTEg-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal

(CESTAT) at 2"floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:

380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form
EA-3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) U Yo SHUHEH 1970 FYT G B SITEEl -1 & favta FufRe by ergaR s

- 3MdeT 1 gaeeR! guiRyfa fvia mRert & e o ¥ Ud® 9 U6 U ¥ 6.50 T @

Ty Yo fede T 5+l Aied |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) 3 iR Yafa wmwl @ fEr Se A fRaEl ot ok o eI s forar W § S
i e, B Sedrer] Yoob U Aareny Siefielta raieRon (wrifaf) fow, 1082 F RiRa gl

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) = ﬂ@, P AT e T4 Jarex ey arnfiesur (Ree) T ufa sidiel &
AW B HITHIT (Demand) T4 &8 (Penalty) T 10% Jd ST 6T SifFaTd g1 gTaiifes, sif¥ieran
Ud ST 10 HRIS FUT B (Section 35 F of the Central Excise Act, 1944, Section 83 &

. Section 86 of the Finance Act, 1994)

H1T TTE Yoob MR JaATHR & ST, WA §RT Bt D AR (Duty Demanded)|
(25) WS (Section) 11D % dga Huffa ARy,
(26) forar eI Tde shise @ IR,
(27) qde e Fawt & Faw 6 & dea ST il

o8 ud o ¢ difsd ardfer § usd i ST ot e AT erdiier Sifee R & fore o = 5
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

' Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

. (xxv) amount determined under Section 11 D;
(xxvi) amount of erroneous Cenvat Credit taken,;
(xxvii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) S9 3MeW F Uy anfiar WRIHRY & Twe STel Yoob YA Yoo 15U faaniea & o A

%ﬂé&f@’% 10% YT TR R O8I PHadl GUe faaiiad ol 76 GUS & 10% YR WX &I off
| .

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Dishman Carbogen Amcis Ltd.,(earlier known as
Dishman Pharmaceuticals & Chemicals Ltd.(100% EOU)S. No 47/1, Village:Lodariyal, Tal:
Sanand, Dist:Ahmedabad-382220, (hereinafter referred to as “the appellant”) against Order-in-
Original No. 48/AC/Refund/22-23 dated 23.02.2023 (hereinafter referred to as “the impugned

order™) passed by the Assistant Commissioner, Central GST, Division IV, Ahmedabad North

(hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the. case are that the appellant were holding STC Reg. No.
AAACD4164DSTO001 during pre-GST regime and now holding GSTN 24AADCC1254E1Z9. They
filed refund of Rs.1,42,165/-, on the ground that they had paid the amount vide GAR-7 Challan No
560 dated 06.03.2012 as pre-deposit for filing an appeal before Hon’ble CESTAT. The amount was
being paid against service tax demand of Rs.1,04,895/~ along with interest when the matter was
pending before the Commr(Appeals) for ‘disposal. Ultimately the matter was decided in favour of
the appellant vide CESTAT, Ahmedabad Final Order No A/12243/2022 dated 22.12.2022.
On the basis of above, the appellant filed refund claim of Rs. 1,42,165/- along with interest .

2.2 The appellant was sanctioned refund of Rs.1,42,165/- deposited by them and the interest
on the same was denied on the ground that the deposit was made prior to amendment provision
of Section 35FF of the Central Excise:Act,1944 and interest is not payable when the refund is

sanctioned within three months.

3. © Being aggrleved with the impugned order passed by the adjudicating authority, the

_ appellant have pr eferred the present appeal, inter alia, on the followmg gmunds

o The appellant submitted that the authorized person of the appellant belongs to kerala and
was on visit to his native place, therefore the appeal got delayed. They requested to

condone their delay.

e The appellant submitted that they have paid Rs. 1,42,165/- against their confirmed
demand of service tax Rs. 1,04,895/- along with interest Rs. 37,270/-.Subsequently, they
filed appeal before Commr.(Appeal) and the same was rejccted Finally the Hon’ble
CESTAT, Ahmedabad vide Final Order No A/12243/2022 dated 22.12.2022 decided the
matter in favour of the appellant and dropped the demand. On this ground, they filed
refund claim of Rs. 1,42,165/- along with interest but the interest was not sanctioned by
the adjudicating authoﬁty for which they were eligible in terms of pera 26 of the CBEC

B,
Circular no 1053/2/2017-CX dated 10/@925 cmrm'f ﬁh;c fore the 1mpugned order is not
legal. 57
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F.No. GAPPL/COM/CEXP/262/2023-Appeal

o The appellant submitted that they are eligible for interest on the pre-deposit amount right
from the date of payment till date of refund. They stated that it is settled law that once the
assessee is eligible for refund of pre-deposit, then for the period of delay, is also eligible
for interest @ 6%.

[ ]

The appellant palced reliance on the following case laws: wherein it is held that the

interest shall be payable after three month from the date of filing of tlie refund claim:

(1) M/s. Ranbaxy Laboratory Ltd. - 2011 (273) ELT 3 (S.C.)

(i)  (2) Manish Pharmo Plast Pvt. Ltd. - 2020 (3,74) ELT 145 (S.C.)
(iii)' 3 Harmdard (WAQF) Laboratories- 2013 (333) ELT 193 (S.C.)
(iv)  (4) Tata Chemicals Ltd. - 2016 (334) ELT AS3 (Gui.)

o The appellant requested to allow their appeal.

4. Personal hearing in the case was held on 06.02.2024. Shri R Subramanya, Advocale,

appeared online for personal hearing on behalf of the appellant. He reiterated the contents of the
written submission and requested to allow the appeal.

5. On going through the appeal memorandum,; it is noticed that the impugned order was

issued on 23.02.2023 and delivered on dated 28.02.2023 to appellant. The present appeal, in
terms of Section 85 of the Finance ‘Act, 1994 was filed on 01.05.2023, i.e. after a delay of 03
days from the last date of filing of appeal. The appellant have along with appeal memorandum
also filed an Application seeking condonation of delay stating that the authorized person was not

available due to his visit to native place Kerala and thereby was a delay of 03 days in filing

. appeal which was required to be filed on or before 28.04.2023.

0.

Before taking up the issue on merits, I proceed to decide the Application filed secking
condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed
within a period of 2 months from the date of receipt of the decision or order passed by the
adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the
Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to allow
the filing of an appeal within a further period of one month thereafter if, he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the period of two

months. Considering the cause of delay given in application as genuine, I condone the delay of
03 days and take up the appeal for decislon on merits.

7. I have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the
present appeal is whether the impugned order

/pzf sed lgy )ﬂ;a\djudlcat111g authority, denying the
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interest on the amount Rs. 1,42,165/- which was paid against their confirmed demand of service
tax Rs. 1,04,895/- along with interest Rs. 37,270/-, in the facts and circumstance of the case, is

legal and proper or otherwise.

8. AS per submission before me, It is observed that the appellant filed a refund claim of Rs.
1,42,165/- . This was paid at the time of proceeding before Commr.(Appeals) against their whole
confirmed demand of service tax Rs. 1,04,895/- along with interest Rs. 37,270/- on dated
06.03.2012. However, the Commr.(Appeals) rejected the appeal.Further,the appellant preferred
appeal before CESTAT, Ahmedabad wherein they also prayed for waiver of pre-deposit on the

ground that they have already paid the entire demand along with interest.

8.1 I find that appellant was required to make pre-deposit @7.5% of total duty in terms of
Section 35F(i) and @10% of total duty in terms of Section 35F(iii) only. However the appellant
has paid the whole of the demand along with the interest. It appears that the appellant himself
was not sure about their service tax liability. In view of the above the whole amount can’t

considered as pre-deposit as per Section 35F.

82 Further, even if it is considered as deposited under Section 35F, the same is paid on
dated 06.03.2012 and interest on the same is governed under Section;35FF. As per 35FF, the
interest on the amount deposited under section 35F prior to 06.08.2014, Will be given after the
expiry of three months from the date of the order of the appellate authority, till the date of refund
of such amount. In the instant case, the appellant has_beer} granted thc' refund on dated
23.02.2023 against the CESTAT order dated 22.12.2022 which is well before the expiry of three

month,

8.3 Further, as contended that the appellant is eligible for refund of pre-deposit as per Para

No 26 of the CBEC Circular no 1053/2/2017-CX dated 10.03.2017, it is seen that the above para
covers the refund of pre-deposits only and the entire amount paid on dated 06.03.2012 can’t be

considered as pre-deposit.

8.4 The appellant himself in their “Statement of Facts and Grounds of Appeal” in Para No
6.6 &7.0 placed reliance on various case laws wherein it is held that interest shall be payable
after three months from date of filing refund claim/application. The adjudicating authority in the
instant case had also the same view whfle denying the interest to thé appellant. As the refund
claim was filed with the department on 09.02.2023 and the same was sanctioned vide order dated
23.02.2023(within the period of 15 days).

9. In view of the above, I am of the considered view that the refund is sanctioned within
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10. 7

—

In view of above, I up hold the impugned order passed by the adjudicating authority and
reject the appeal filed by the appellant.

11, 3rdIer il g TSt ol 318, STUTel T (NOerT ST aiish & ST STar g |
. The appeal filed by the appeliant stands disposed of in above terms
(FITe 9
. _ : h (3refie)
Attested ‘

Date: 9.0/ L}
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Manish Kumar
Superintendent(Appeals),

CGST, Ahmedabad
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To, '

M/s. Dishman Carbogen Ameis Ltd.,

Appellant o
(earlier known as Dishman Phar maceutlcals & Chemicals Ltd. )

S. No 47/1, Village:Lodariyal, Tal: Sanand

Dist:Ahmedabad-382220

ST o , Respondent
The Assistant Commissioner,

CGST, Division-IV,

Ahmedabad North -

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division IV, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
(for uploading the OIA)
5) Guard File

1/6m file







